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There is no federal constitutional or statutory principle that requires that state judges be elected rather than appointed. ! In some 


states, judges are appointed by the governor or by the legislature.” Judges generally may not be appointed by other judges." 


The Federal Constitution provides that federal judges must be appointed by the President of the United States by and with 
the advice and consent of the Senate.” The President has the power to appoint judges during a recess of the Senate and may 
exercise the power even if the vacancy occurred while the Senate was in session? or during an intrasession break, even when 


the vacancy occurred prior to the break.” 





Practice Tip: 


In the absence of statute, a person who has no interest other than as a citizen and a member of the bar of a court may not question 


the validity of the appointment of a judge.’ 
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CUMULATIVE SUPPLEMENT 
Cases: 


Administrative law judges (ALJ) of Securities and Exchange Commission (SEC), to whom SEC could delegate the task of 
presiding over enforcement proceedings, were "Officers of the United States," within meaning of Appointments Clause; ALJs 
had career appointments to a continuing office established by law, and they exercised significant discretion in carrying out 
important functions, with all the authority needed to ensure fair and orderly adversarial hearings, and nearly all the tools of 
federal trial judges. U.S.C.A. Const. Art. 2, § 2, cl. 2; 5 U.S.C.A. §§ 556, 557, 3105, 5372; 15 U.S.C.A. § 78d-1 (a); 5 C.F.R. § 
930.204(a); 17 C.F.R. §§ 200.14(a), 201.110, 201.111. Lucia v. S.E.C., 138 S. Ct. 2044 (2018). 
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